Therefore the different ways of incorporating gender quotas into the existing legal system must be compared with each other.
INTRODUCTION
If you take a look at current developments and perspectives in company law, you will notice that companies -particularly stock corporations under German law (Aktiengesellschaften) -have been given greater responsibility for the realisation of sociopolitical goals in recent years. The overlap between the law governing stock corporations and sociopolitical thinking has become a fashionable topic.
1 Both the German and the European legislators are pursuing the realisation of sociopolitical goals in this regard. Under the key words for this included personality differences between men and women, as well as structural obstacles such as the compatibility of family and a career. 8 The very real under-representation of women in management positions is not just a German phenomenon. It can also be seen in many other European countries, with Scandinavia having the highest quotas. 9 Interestingly, it is within society that there is the greatest agreement on the necessity to introduce quotas on women, but the exact organisation of such quotas is fiercely disputed. 10 This article provides an overview of current developments in Germany and the European Union. Following a brief description of the advantages and disadvantages of quotas on women in managerial roles (Part II), the status quo in Germany and the EU is addressed and current legislation is discussed (Part III). The constitutional hurdles and the hurdles in European law of implementing quotas on women are then taken into consideration (Part IV). Finally, the legal situation is critically evaluated (Part V) and the prospect of future development is examined (Part VI).
II ADVANTAGES AND DISADVANTAGES OF QUOTAS ON WOMEN
Advocates of quotas on women occupying management positions refer to studies in which 'gender diversity' in management positions leads to greater economic success for the company. 11 The increased involvement of women on management boards is said to lead to more ideas and creativity in corporate decisions, and these decisions are said to be more closely scrutinised; potential 8 economic growth is better exploited. 12 Also in line with this is the argument that the negative effects of the financial crisis would not have occurred if there had been a higher proportion of women on corporate boards. 13 However, too much significance should not be attributed to assumptions and investigations of this sort. Ultimately, all studies are burdened with the problem that it cannot be demonstrated whether a company would be more or less successful in the same reference period with more or fewer women in management positions.
14 It is also pointed out that the qualification level of women has grown in recent years, which is why the under-representation of women on supervisory boards is no longer justifiable. 15 The current situation is put down to the issue that men would rather appoint a man in case of doubt and critically compare female applications with each other ('cartel argument').
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A clear disadvantage of quotas on women is that every quota automatically constitutes discrimination against male applicants. In other words, a quota on women would have the effect of a government ban on filling a specific portion of the supervisory board with male candidates. 17 If the under-representation of women were called discrimination, the introduction of quotas on women would lead to a so-called 'reverse discrimination' against men, 18 so to speak, the admissibility of which would have to be determined by constitutional benchmarks in particular. 19 However, a quota regulation is associated with a certain degree of discrimination against women at the same time: a woman will no longer be employed on the grounds of her qualifications and experience but rather on the grounds of her gender -she thus becomes a 'token woman'. 20 The issue of introducing quotas on women is therefore associated with the issue of the professional quality of supervisory board members. There are concerns about whether there are even enough suitably qualified women to fill supervisory boards. 21 Therefore, opponents of quotas on women stress that the qualifications and quality of a potential supervisory board member must be decisive for their appointment first and foremost.
22 This is another reason why company law is not considered adequate for the realisation of sociopolitical (wishful) thinking. 23 Quotas on women are deemed an alarming 'foreign body in the law governing stock corporations'. 24 However, the advantages and disadvantages of quotas on women still only play a minor role in the current discussion. As the political decision to increase the proportion of women on boards in Germany and the EU was made long ago, 25 the only issue for discussion now is the specific organisation and implementation of a quota on women. 26 The advantages and disadvantages of a quota on women should not be completely ignored, however; they may still be important stimuli for the organisation of a statutory quota.
III THE STATUS QUO IN GERMANY AND THE EU

A Germany
Before statutory quotas were introduced, the legal situation in Germany was characterised by the 'principle of voluntary obligation'. 27 The German 28 does indeed state with regard to the appointment of the supervisory board that specific targets should be set for the board's composition, and that these targets should specify an 'adequate proportion of women' in particular (GCGC [5.4.1]). 29 The legal nature of the provisions of the GCGC means that they are only recommendations, however, and are not legal obligations for companies. In this respect, this can be considered a soft law approach. 30 In accordance with the so-called 'comply or explain' principle, companies can also deviate from the recommendations provided that they disclose and justify this. Over the next months the legislative process was delayed as -despite the coalition treaty -concerns were raised by parts of the coalition. Members of the CDU and CSU criticised the inflexibility of the draft bill, especially as there were no exemptions ('hardship clauses') from the quota regulation. 38 Nevertheless, the leaders of the ruling parties were able to reach a final agreement on the draft bill, 39 which was approved by the German federal government on 11 December 2014. 40 In 
Content of the New Law
The gender quota is directly embedded into company law. In companies that are listed on the stock market and subject to co-determination, from 2016 at least 30 per cent of the supervisory board must be women, and at least 30 per cent must be men. The gender quota applies for both shareholders' representatives and employees' representatives. 45 The number of companies affected by this is estimated to be approximately 108. 46 If the gender quota is not complied with, the election of the supervisory board shall be invalid 47 so that the supervisory board posts provided for women remain free (so-called empty seats). 48 For companies that are either listed on the stock market or subject to codetermination, a so-called 'flexi-quota' applies from 30 September 2015. 49 About 3500 companies will be affected by this rule. 50 Under this rule, the supervisory board has to set target figures for increasing the proportion of women both on the supervisory board and the executive board. 51 Consequently, there is no obligation to achieve a special quota.
52 If the proportion of women was below 30 per cent when the targets were set, companies are not permitted to fall below this status quo. 53 In contrast to the strict 30 per cent quota there are no sanctions when the flexi-quota is not complied with. The 'comply or 44 explain' principle from the GCGC still applies, however. 54 Originally the draft bill from June 2014 stated that the self-determined target figures must require the appointment of at least one man and one woman (so-called effective appointment). 55 This was intended to prevent solely men or women being appointed to supervisory boards. 56 However, according to data from the Federation of German Industries (Bundesverband der Deutschen Industrie), the supervisory boards of approximately 60 per cent of these companies consist of only three people.
Draft Act by the Federal Government for the Equal Participation of Men and Women in
57 Therefore, via a loophole, a rigid 33 per cent quota for both genders would have been introduced for a number of companies. Consequently, the new version of the draft bill of 9 September 2014 58 already no longer featured the wording 'the target figures must require the appointment of at least one man and one woman'.
The same is true for other managing positions. The executive board must also set target figures for increasing the proportion of women in positions below the supervisory and the executive board. 59 The goal of this regulation is to promote women at all operational levels. supervising board consists of the same number of representatives of both the shareholders and the employees must fulfil the 30 per cent quota.
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B European Union
In November 2012, the European Commission issued a proposal for a directive to guarantee the balanced representation of men and women in leading corporate positions (hereinafter referred to as the Draft Quota on Women Directive). 63 According to this, the proportion of women in the positions of non-executive directors and supervisory board members should be 40 per cent by 2020. 64 On the other hand, a fixed quota is not specified for executive directors and board members. This is solely intended to ensure the balanced representation of both genders in EU member states. 65 This compromise should avoid too much interference in the company structure. 66 Only listed companies would fall within the scope of application of the Directive; small and mediumsized companies would be exempt. 67 According to EU data, approximately 5000 companies would be affected by the Directive. 68 The affected companies would have to report to the member states on an annual basis with regard to whether the targets had been reached. 69 In this respect, the proposed Directive would impose a mixture of a fixed quota on the one hand and a voluntary obligation on the other. Breaches of the targets would be subject to sanctions. Member states would be responsible for implementing the targets, which could impose sanctions such as penalties, the invalidity of appointments to a supervisory board, and declarations of invalidity by a court.
The legislative procedure for adopting this Directive is not yet complete. In November 2013, the European Parliament approved the Commission's proposal for a directive. However, the adoption of the Directive still requires the approval of the Council (also referred to as the EU Council of Ministers).
71
In July 2013, nine member states -including Germany -reaffirmed in a joint declaration that they do not agree with the proposal for a directive. This achieved a blocking minority, which could prevent the adoption of the planned Directive. 72 Given the current legislative plans of the German federal government, Germany could change its position again. In particular, the former EU Justice Commissioner, Viviane Reding, has expressed the hope that the German government will relent. Germany's own plans could mean that it becomes a pioneer in the issue of quotas on women within the EU.
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C Other European Countries
There are also quota regulations in other European countries. 74 It is primarily the Scandinavian countries that are role models, particularly Norway. A statutory quota requiring 40 per cent of the members of company management boards to be women was introduced there in 2003. 75 A 40 per cent quota on women was passed in Spain in 2007; this must be implemented by the affected companies by 2015. 76 France adopted a law on the equality of men and women on management and supervisory boards and on professional equality in 2011.
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. 78 In the same year, the Netherlands passed a statutory quota of 30 per cent female membership of the management and supervisory boards of stock corporations. 79 There is also a 33 per cent quota for both genders in Italy. 80 A statutory quota on women of at least 35 per cent by 2018 was introduced in Austria in 2011. However, this applies only to quasi-public companiescompanies in which the state holds at least a 50 per cent interest. 81 There is a similar regulation in Finland, which imposes a statutory quota of 40 per cent for public companies and companies that are majority-owned by the state. 82 On the other hand, there are still countries -especially Sweden -where no statutory quotas have been introduced yet. 83 The Swedish Corporate Governance Code, like its German counterpart, only requires companies to endeavour to achieve an equal distribution of both genders. 84 Finally, there are similar regulations in Denmark, where the principle of voluntary obligation also prevails. This is particularly apparent from the recent amendment of a law, according to which companies must set their own quota for the underrepresented gender and report this publicly.
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D Interim Findings
The introduction of quotas on women has been highly topical in European countries in recent years, which is why there is real talk of a 'race'. 86 Quotas on women are on the agenda! Of course, individual regulations differ from each other in the degree of female participation that they require, with a quota of 40 per cent currently being the highest. 87 The individual regulations can also be assigned to three categories: those in which quotas are targeted only at companies with a certain minimum size; those in which quotas apply only to majority-owned public companies; and, the third category that does not stipulate a quota but rather sets out for companies a voluntary obligation by way of a soft law.
As evidenced by the current legal situation, the German legislator has taken the middle path. There is a fixed quota of 30 per cent for large companies on the one hand, and a flexi-quota for another 3500 companies on the other hand.
IV LEGAL CHALLENGES OF INTRODUCING A QUOTA ON WOMEN
A Challenges of German Constitutional Law
In Germany, the constitutionality of a statutory quota on women is disputed, 88 and must be determined under articles 3, 9, 12 and 14 of the Basic Law for the Federal Republic of Germany (Grundgesetz ['GG']). 89 A possible breach of the general principle of equal treatment (article 3 paragraph 3 GG) is of particular interest here.
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Article 3 paragraph 3 GG prohibits, amongst other things, discrimination on the grounds of gender. The introduction of quotas on women discriminates against men and is therefore an encroachment requiring justification. 91 Justification may be founded on article 3 paragraph 2 clause 2 GG which states: 'The state shall promote the actual implementation of equal rights for women and men and take steps to eliminate disadvantages that now exist. 93 Quotas are appropriate for increasing the proportion of women on supervisory boards. 94 This argument arouses some scepticism because there are not enough suitably qualified women to fill the empty posts. 95 It is correct to assume that intervention is appropriate, however, as the 'abstract possibility of achieving the goal' (here: increasing the proportion of women) is sufficient in this respect. 96 The necessity for quotas can be affirmed as previous measures have not led to a significant increase in the proportion of women on boards. 97 By contrast, the proportionality of the intervention cannot be affirmed. In the literature on constitutional law, the overriding view is that only so-called performance-related quotas are covered by the task of gender equality expressed in article 3 paragraph 2 clause 2 GG. Strict quotas are not permitted, however. 98 The rule is not intended just to enable a gender quota per se. 99 In the case of performance-related quotas candidates of the under-represented gender are preferred only if they are equally qualified. 100 Therefore, equal professional opportunities always require equal professional qualifications. 101 The European
Court of Justice reached the same conclusion in 2000, when it addressed the compatibility of the Equal Rights Act of Hesse (Hessisches Gleichberechtigungsgesetz) with European law. 102 The fixed gender quota, which will apply from 2016 for listed companies and companies subject to codetermination does not fulfil this requirement. It is a strict (as opposed to performance-related) quota, which -according to the prevailing opinion in the literature -does not comply with article 3 paragraph 3 GG. The current legal situation must be classed as unconstitutional in this respect.
Intervention in the company's freedom of economic activity -and thus occupational freedom (protected under article 12 paragraph 1 GG in conjunction with article 19 paragraph 3 GG) -is also present. 103 However, this intervention is justified. A quota on women is a so-called professiongoverning regulation, which can be justified by reasonable considerations of general welfare (here the equality of men and women in the sense of article 3 paragraph 2 clause 2 GG). representatives and half of employees' representatives. If a restriction of shareholder rights of this nature withstands constitutional concerns, 107 then surely a quota on women would do likewise. The shareholders' election decision is not revoked by such a quota but rather is modified in so far as it is limited to persons of the under-represented gender (here: women). Such intervention is a little less severe than article 7 paragraph 1 MitbestG, where the shareholders' election decision for half of the supervisory board posts is completely revoked.
108 Intervention in the freedom of association would also be justified for the same reasons (article 9 paragraph 1 GG).
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B Compatibility with European law
At the European level, the question of whether quotas on women are compatible with primary and secondary European law is posed. 110 Quotas on women represent no breach of the fundamental freedoms of the European Single Market -particularly the freedoms of establishment (article 49 of the Treaty on the Functioning of the European Union (TFEU)) and movement of capital (TFEU article 63). 111 On the one hand, the quota on women has an equal effect on residents and foreigners when founding a company; on the other hand, even when the head office of a company is relocated to Germany, the 'incorporation theory' applies, 112 which is why the law of the company's state of incorporation continues to remain decisive. 113 Quotas cause no breach of secondary Union law either. The Equal Treatment Directive would be taken into consideration here if necessary. 114 Its scope of application is not open, however, as a supervisory board mandate does not fall under 'access to employment including vocational training and promotion'.
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A breach of the Charter of Fundamental Rights of the European Union (CFR), particularly articles 15 and 16 CFR (freedom of occupation and freedom to conduct a business), article 17 CFR (right to property), and article 23 CFR (equality between men and women), is therefore ruled out. The principle applies that the European fundamental rights are interpreted in line with the constitutional traditions of the member states (CFR article 52 paragraph 4), so that no differences from German constitutional law arise.
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V EVALUATION OF THE CURRENT LEGAL SITUATION
The legal situation in Germany must be critically evaluated. The issue of lack of compatibility with German constitutional law is particularly problematic. It would not be surprising if the German Federal Constitutional Court had soon to make a decision on the constitutionality of a quota on women. It would be a severe setback if the quota did not withstand a judicial review -not just for the 'quota on women project' but also for the advancement of women in general. 117 Besides the issue of constitutionality, however, there are also content-related problems related to introducing gender quotas for boards of company management. Ultimately, with such a huge change to company law, the systemic coherence of the quota on women would have to be scrutinised. 118 The strict quota regulation of 30 per cent has the disadvantage that companies are forced to keep a specific number of positions free for women. If one assumes that, for a short period of time some industries will have too few qualified and experienced women who are prepared to take on a supervisory board role, the quota regulation would have at least to include a hardship clause 119 -as preferred by the CDU and CSU.
However, the fact that a flexi-quota has been introduced for a number of companies must be welcomed. This means that some companies still have some leeway. First, this has the advantage of allowing the companies themselves, which are most able to do so, to assess how many women qualified for the supervisory board are currently available in the particular company. Additionally, a flexi-quota, as opposed to a strict quota, better fits into the basic principles of German private law, particularly into the principle of private autonomy. 120 With flexi-quotas, the recommendations of the German Corporate Governance Code can also be continued, as additional binding provisions apply besides the target provisions of the GCGC. The extension of the GCGC's recommendations would not have been expedient. 121 Embedding the quota on women into the law governing stock corporations is the next logical step. 122 The stipulation that the target figures must include at least one woman and one man would certainly have had to be rejected, because -as already demonstrated -this would have introduced a strict quota regulation for over 60 per cent of the affected companies. For a number of companies, there would not have been much left of the advantages of flexible organisation. The amendment of the draft bill on 9 September 2014 achieved a mitigation of the original plans which must be considered positive.
It is also to be welcomed that, in the event of a company's failure to observe the legal provisions, an appropriate sanction is associated with the invalidity of the election of the affected supervisory board member. A quota on women without sanctions would hardly improve the legal situation, as the GCGC's recommendations are already in place. 123 Instead of invalidity, contestability could also have been laid down as a sanction. 124 The choice of one option or the other ultimately depends on how strongly one wishes to impose sanctions for violations. Draconian penalties, 125 such as the compulsory dissolution of the company imposed by Norwegian law, would have been wholly unsuitable, however. 126 Fines should also be rejected, 127 at least where they are the only type of sanction. Should fines be accepted, companies would in a sense be able to 'pay a ransom' to avoid the legal provisions. Finally, it must also be welcomed that there are no sanctions in case of a violation of the flexi-quota. The lack of sanctions corresponds to the fact that the flexi-quota is a target set by the company itself. Furthermore, the duty to disclose information on whether the targets were reached or not (comply or explain) already exerts pressure on the particular company. 128 There are also outstanding issues concerning the European perspective. In view of the variety of regulations on the Continent, the European Union's draft bill must be critically evaluated against the principle of subsidiarity. 129 In accordance with article 5 paragraph 3 of the Treaty of the European Union (TEU), the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.
The quota on women is a current example of a conflict of jurisdiction between European and national legislation. 130 The European Commission justifies the compatibility of the Draft Quota on Women Directive with the principle of subsidiarity by stating that some member states would not be willing to introduce quotas on women, and secondly by stating that the absence of statutory quotas in some member states and the sometimes different organisation of existing quotas would have a negative impact on the European Single Market. 131 However, the various regulations already in existence and the new law in Germany show that gender quotas can be implemented on a national level. 132 Furthermore, the argument of a risk to the European Single Market seems to be exaggerated. It must also be noted that a 'European quota on women' may conflict with national constitutional law, 133 and may ultimately affect the different structures of supervisory boards in the individual countries. 134 Therefore, to uphold the principle of subsidiarity, blanket European regulations should be rejected. 135 Finally, the fact that companies in the legal form of a SE also fall under the quota regulation might result in a possible conflict with European law. 136 The German Ministry of Justice has always preferred the inclusion of the SE in the scope of application of the quota on women. Otherwise there might have been the risk of companies being able to circumvent the quota by changing their legal form. 137 However, in the draft bill of June 2014 no strict quota was imposed on such companies: they 'should' only fulfil the 30 per cent quota. 138 This means that they were exempt from the requirement of a fixed quota. Therefore it is quite surprising that the German legislator has now returned to the original plans of the Ministry of Justice.
VI SUMMARY AND OUTLOOK
The issue of quotas on female membership of corporate boards has been a topic on the Continent for a long time, and has now again become a focal point of company law due to the legislative actions of Germany and the EU. The political decision to impose quotas has already been made. Nevertheless, current procedures must still be followed critically, and alternative proposals must still be made. Due to the disputed constitutionality of the quotas in Germany, the last word on the specific structure of a legal quota on women has still not been spoken. Irrespective of the constitutional law dimension, the legislator should have introduced strict gender quotas only as a last resort. A solution in terms of flexi-quotas should have been sought instead. Flexi-quotas are a balance between strict quotas in the sense of state compulsion and nonbinding recommendations from the Corporate Governance Code. They largely protect corporate co-determination, whilst at the same time taking the state's duty to realise gender equality into account (article 3 paragraph 2 clause 2 GG). At European level, the topic of quotas on women should be dealt with carefully. For reasons of subsidiarity, responsibility should remain with national states.
It remains to be seen whether quotas on women can fulfil the expectations held of them. It can certainly be expected that the introduction of a quota will increase the proportion of women on supervisory boards. Additionally, with female supervisory board members, a new, independent professional profile could be established for the future, which would not least promote the professionalisation of supervisory boards. 139 It is uncertain whether quotas on women will improve the professional promotion of women on supervisory boards, as can be seen from looking at developments in Norway. A recent study there found that, despite the introduction of a quota on women in 2003, the proportion of women in middle management positions has remained unchanged, and has only increased on the highest management level. The wage gap between men and women has not changed significantly either; in other words, the quota on women has not yet led to an integral change in working conditions for women. 140 These experiences show that the topic of female advancement must be approached from many sides. Solely limiting this to an increase in the proportion of women on supervisory boards is not sufficient. The fact that in Germany now targets for management positions below the supervisory and the executive board must also be set, is therefore a step into the right direction. Nevertheless, changes must be made on other levels as well. 141 Today, the question of whether women pursue a professional career increasingly depends on the compatibility between family and a career. 142 This can be seen in Sweden and Denmark, where -as previously discussed -there are still no statutory quotas. In spite of this, the proportion of women on supervisory boards is well over 20 per cent there. 143 It is true that female advancement is on the political agenda. However, it is questionable whether company law should be used as an important vehicle to achieve it. On the one hand, quotas on women are a foreign body in company law; on the other hand, they are insufficient. For professional advancement, there must be, if nothing else, comprehensive family-related political reforms and improvementsregardless of gender! 144
